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APPELLATE JURISDICTION
Utah Code Ann. §78-2a-3(2)(j) gives this court jurisdiction pursuant to the Order
of the Supreme Court of the State of Utah dated June 22, 2004, transferring this case from
the Supreme Court to the Utah Court of Appeals pursuant to Section 78-2-2(4), Utah
Code Annotated.

INTEREST OF THE AMICUS CURIAE
The Utah Association of REALTORS® (hereinafter "UAR"), is comprised of
thousands of real estate professionals in Utah, and the National Association of
REALTORS® (hereinafter "NAR") is comprised of over one million members
throughout the country. UAR has long been recognized as an entity that has been
involved with the drafting and formation of real estate contracts that are used by
thousands of real estate professionals in Utah. NAR, while not directly engaged in
development of real estate contracts for its members, has extensive knowledge of and
experience with real estate contracts used by its members, and a significant concern that
the contracts used by its members are properly understood by parties to such contracts, as
well as the courts. The central issue before this Court is whether the protection period
provision in a listing agreement may be applied to limit the extent to which a broker is
entitled, pursuant to a separate and independent provision of the agreement, to be paid a
commission on a lease renewal. Consistent with the mission of both UAR and NAR to
advance the interests of real estate professionals, NAR and the UAR have an interest in
insuring that these commonly used listing contract provisions are correctly interpreted by
the courts. With this in mind, NAR and the UAR are concerned about the erroneous
interpretation and outcome reached by the court below, and with the importance of this
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Court's decision to avoid a negative impact on many real estate professionals and their
businesses. Accordingly, NAR and the UAR wish to express their concerns in this amicus
brief.
STATEMENT OF THE CASE
In the interest of efficiency, the amici adopt all of the language set forth in the
appellant's statement of the case section of its appellate brief
STATEMENT OF FACTS
In the interest of efficiency, the amici adopt all of the language set forth in the
appellant's statement of facts section of its appellate brief.
STATEMENT OF ISSUES
Did the District Court err when it found that Zions owed a commission to Heal
pursuant to the lease renewal only if the renewal arose within the protection period,
where the Listing Agreement indicated that, "Seller shall be obligated to pay a
commission . . . of six percent (6%) on any and all lease renewals at the time of such
renewals?"
SUMMARY OF THE ARGUMENT
Tom Heal should be paid the commission he is owed pursuant to the plain
language of his listing agreement with Zions.
The District Court erred when it held that the listing agreement between Heal and
Zions precluded payment of a commission upon a lease renewal because the renewal
occurred after the 24 month period established by paragraph 3 of the Listing Agreement
("Protection Period") had expired. The fact that the Protection Period had lapsed has no
bearing on commissions owed upon a lease renewal. In fact, the Protection Period
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provision in the listing agreement is separate and unrelated to the brokerage fee provision
that prescribes when commissions are owed. It is commonly understood in the industry
that the underlying rationale and purpose of the Protection Period is only to eliminate the
possibility of sellers and buyers of real property illicitly agreeing to engage in a
transaction after the expiration of the listing agreement, in order to avoid payment of the
commission that would otherwise be due if the transaction occurred during the listing
agreement period. Neither the language nor the intent of the Protection Period in this
listing agreement would prohibit a broker from collecting future commissions upon any
future lease renewals. There is no correlation or relationship between the expiration of the
Protection Period and whether a commission is owed upon the renewal of a lease
agreement. Therefore, this Court should reverse the District Court's decision.
ARGUMENT
This Court should reverse the District Court's decision that a lease renewal
commission is only due and owing if the renewal arises within the protection period
specified in the listing agreement.
A. The "Brokerage Fee." Paragraph 2 of the listing agreement, (i.e., the
"BROKERAGE FEE" section) between Heal and Zions provides that "[s]eller shall be
obligated to pay a commission on [sic] of six percent (6%) on any and all lease renewals
at the time of such renewals." Paragraph 2 further states that "[t]he brokerage fee, unless
otherwise agreed in writing by the Seller and the Company, shall be due and payable on
. . . ( c ) the first day of the lease renewal commencement." A plain language reading of
these provisions confirms Heal's argument that a commission is due and payable upon
the renewal of any and all leases. There is no other possible interpretation.
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B. The Protection Period. Notwithstanding the clear and unqualified language of
the above-cited commission provision requiring payment of a commission on lease
renewals, the court applied the Protection Period of paragraph 3 of the listing agreement
to relieve the landlord of the obligation to pay the agreed upon renewal commission. As
the appellants correctly state in their brief, the sole purpose of this Protection Period
provision is to prohibit the seller from avoiding the payment of the broker's commission
by 1) meeting a ready, willing and able buyer provided by the broker, 2) waiting until the
listing period expires, and 3) selling or leasing the property to the buyer after the listing
period has expired in order to avoid the obligation to pay the commission to the broker.
Moreover, Protection Period provisions have been inserted into thousands of listing
agreements across the country for this very purpose, and none other, and UAR and NAR
are not aware that any court nor any other party has ever claimed, let alone held, that the
purpose or effect of the protection period is to allow the landlord to avoid payment of the
otherwise agreed to payment of a commission on renewal. For the lower court to rule that
the Protection Period applies in a way so as to prohibit real estate professionals from
receiving a commission upon a lease renewal is contrary to the common and essentially
universal understanding of the meaning of a listing agreement protection period
provision. Simply put, that is not the intent of incorporating a protection period into a
valid and enforceable listing agreement. If this Court were to affirm and perpetuate the
District Court's decision, the real estate industry as a whole will be negatively impacted,
and there will be considerable confusion between the significance of Protection Periods
in Utah as compared with the completely different understanding of such language in the
balance of the country.
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C. The "Perpetuity Argument." The District Court expressed the concern that if
Heal were owed a commission on this lease renewal, the listing agreement would result
in commission payments in perpetuity on any lease renewals. This concern is easily
alleviated by recognizing that such a result accords precisely with the parties' intent, as
expressed in the language of the listing agreement. That is, it is not uncommon for real
estate professionals and their clients, such as Heal and Zions, to negotiate and agree (as
established in the listing agreement) on the commissions, if any, that will be paid on lease
renewals. That is the beauty of forming a contract: Contracting parties have the right, and
indeed the luxury, of incorporating whatever lawful provisions they want into their
contracts. If during the negotiation stage of the listing agreement Heal and Zions had
decided that after the three year lease between Heal and Selnate U.S.A. Co. Ltd. (HeaPs
tenant) lapsed, Heal would not be entitled to any commission, or that Heal's commission
would be reduced, they could have easily inserted a provision to that effect into the listing
agreement. The parties could have stated, for example, that upon a renewal of the original
lease, the commission owed Heal will be zero, or 3%, or 5%, or some other agreed upon
amount. The fact that the listing agreement contained no such limiting or restrictive
language supports the proposition that their intent was that upon any lease renewal the
prescribed commission would be due. Nor does the language of the Protection Period
change this result that a commission is payable on a lease renewal, since by its terms it
applies in a wholly different factual circumstance: It requires payment of a commission
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upon the sale of the property notwithstanding the fact that a commission would not
otherwise be due because of the expiration of the listing contract.1
D. Unjust Enrichment. Apart from the plain language of the listing agreement
forming a basis for Heal to be paid the agreed upon commission on lease renewal, if Heal
is not awarded the commission upon the lease renewal, Zions would be unjustly enriched.
Unjust enrichment occurs where an individual has conferred a benefit upon another by
rendering his/her services with the reasonable expectation of being compensated. Here,
Heal expended energy and effort on the part of Zions to locate a reliable tenant. If Zions
is not required to pay Heal a commission, Zions would undoubtedly be unjustly enriched
by continuing to enjoy the benefits of the tenant's extension of the lease term without the
obligation to compensate Heal, the broker, for his contribution to that tenancy. In a case
analogous to this one now before the Court, the court in Amerus Property Brokers v.
Hicklin, 585 N.W.2d 245 (Iowa 1998) recognized this. In that case, a rental listing
agreement included a provision requiring payment of a 5% commission on lease
renewals. After the original term of the lease had expired, the tenant renewed the lease
and the broker demanded payment of the commission due under the listing agreement.
The court concluded a commission was due to the broker because the landlord was
benefiting from the work done by the broker and "must be held to the bargain it
1

Note also that the Protection Period, by its terms, applies only the case of a sale of the property after
expiration of the listing. ("If the property is acquired... the Seller agrees to pay . . . unless the Seller is
obligated .. . (emphasis added).) For this reason as well, the Protection Period is inapplicable to limit the
commission due on lease renewals.
Moreover, under the lower court's contorted interpretation of the impact of the Protection Period on lease
renewal commissions, no commission would ever be due to the broker upon renewal of a lease with a term
longer than 2 years. Thus, the broker has the opportunity to be rewarded with a lease renewal commission
only if he produces a tenant who leases the property for a term of less than 2 years, even though it better
serves the interests of his client, the owner, to enter into a lease agreement for a longer term tenancy. This
incongruity also demonstrates that the lower court's interpretation conflicts with the obvious intent of the
parties and the prevailing industry-wide understanding of protection period provisions.
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memorialized in the listing agreement." Id. at 249. Because the facts of the Amerus case
are similar to the present situation, this Court should find in favor of Heal and award him
the commission due under his listing agreement with Zions.
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CONCLUSION
For the foregoing reasons, the UAR and NAR respectfully request this Court to
reverse the District Court's ruling.
Respectfully submitted,
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